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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the trial court correctly denied a motion to 
suppress evidence -seized as an incident to an arrest, when 
it appeared that the arresting officers had reliable infor¬ 
mation that the appellant and his automobile had been in¬ 
volved in recent safe robberies; that for several hours prior 
to arrest, the officers observed the appellant’s automobile in 
the immediate vicinity of the building in which a safe rob¬ 
bery had, on this date, been attempted; that the officers 
had reason to believe that unlawful entrance to such build¬ 
ing had been gained by way of the apartment dwelling ad¬ 
jacent thereto; that on two occa-sions during the course of 
their observation, the officers saw various people enter the 
appellant’s automobile from said apartment dwelling in 
which appellant was subsequently arrested. 

2. Whether the trial judge properly denied the appel¬ 
lant’s motion for judgment of acquittal on the charge of 
housebreaking where the Government’s evidence demon¬ 
strated that throughout the greater part of. the night on 
which the housebreaking occurred, the appellant’s car was 
parked before the building unlawfully entered; that entry 
to these premises was attained through the adjacent apart¬ 
ment building; that the appellant was arrested in the latter 
building soon after the crime in question had been com¬ 
mitted ; and that the paint chips and insulation material re¬ 
covered from the appellant’s shoes and trousers contained, 
upon analysis, the same elements, both as to quantity and 
quality, the same colors, and the same structure, as those 
taken from the damaged safe at the scene of the house¬ 
breaking. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On January 21, 1952, a two-count indictment was filed 
against the appellant Samuel James. The first count 
charged him with entering the store of The National Equip¬ 
ment & Supply Company with intent to steal the property 
of another, in violation of D. C. Code (1940), Sec. 22-1801; 
the second count charged him with having maliciously in¬ 
jured and destroyed certain movable property, i.e., one safe, 
of the value of one hundred ninety-two dollars, property of 
The Nattional Equipment & Supply Company, in violation 
of D. C. Code (1940), Sec. 22-403. (J.A. 15.) 

After a trial by jury, James was found guilty as charged. 
He was sentenced to serve a term of imprisonment of from 
two to six years (R. 180). 
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Motion to Suppress —Prior to the trial James moved to 
suppress certain evidence. In this motion he stated that he 
had been arrested by the police, without a warrant, on No¬ 
vember 17, 1951; that at the time of arrest he was not com¬ 
mitting a misdemeanor, and the officers had no reason to 
believe that a felony had been committed. For these rea¬ 
sons James requested that his shoes, trousers and the con¬ 
tents thereof, seized as an incident to his arrest, be sup¬ 
pressed. (J.A. 16.) 

At the hearing on the motion the Government called 
Sergeant Irving Lubore, a member of the safe squad of the 
Metropolitan Police Force. Officer Lubore testified that at 
about 1:15 a.m., on November 17, 1951, he and his partner, 
Sergeant Friel, observed a 1949 series 98 green Oldsmobile 
sedan, Tag P-3169, parked in front of 1244 Ninth Street, 
N. W. with a man sitting in the front seat (J.A. 17, 19). 
He knew this car had recently been purchased by James 
and he had information that it had been used in some re¬ 
cent safe robberies (J.A. 18-19). He recognized the car by 
its tag number and its general appearance (J.A. 19). He 
had information from a reliable source that James was re¬ 
sponsible for a recent safe robbery in the District of Co¬ 
lumbia; in addition, he knew James to be a safe thief. 
(J.A. 18.) After observing the automobile Officer Lubore 
went to the rear of the premises to see whether they had 
been entered. The garages in the rear of the building seemed 
-secure, but it was impossible for the officers to get to the 
rear of the building. The front of the building was checked 
by a uniformed police officer and found to be secure. The 
officers kept the car under observation until about 3:15 in 
the morning (J.A. 19), at which time three men came out of 
1246 Ninth Street and got into the car and, with the man 
already in the car, drove off, followed by the officers. In a 
few minutes they returned to the point of origin, and three 
of the occupants in James’ car reentered the building. (J.A. 
19-20.) The officers continued their surveillance. At 4:15 
a.m., three men and a woman left the premises 1246 Ninth 
Street, and got into James’ automobile. (R. 208, 209.) The 
officers followed the car as far as Seventh and New York 
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Avenue, N. W., at which point they abandoned the pursuit 
and returned to 1244 Ninth Street and checked the building 
located at this address. (J.A. 20.) The building appeared 
to be securely locked. The officers then proceeded to the 
Northeast section of the city, hoping to reestablish contact 
with the automobile of James at one of his known 
“haunts”. Unsuccessful in this effort, the officers returned 
to 1244 Ninth Street at approximately 6:00 a.m. Again 
they observed the automobile of James parked at this loca¬ 
tion. Shortly thereafter, they received a call of a house¬ 
breaking at 1244 Ninth Street. The National Equipment 
and Supply Company (sometimes hereinafter referred to as 
the “Company”), occupying the building at that address, 
had been broken into, and an attempt had been made to 
open a large safe in the rear of the building. (J.A. 21.) 
Upon examination, the officers found that the door leading 
from the first floor of 1246 Ninth Street, N. W., into the rear 
yard had been forced open from the inside , and the door 
leading from this rear yard into 1244 Ninth Stret, N. W., 
the place of business of the Company, had been forced open 
from the outside (J.A. 22). The officers, upon investiga¬ 
tion, found James in an apartment immediately above and 
adjacent to 1244 Ninth Street (J.A. 21). In response to 
questioning by the officers, James admitted that he did not 
live there but stated that the apartment was the residence 
of his wife’s aunt. James stated that he had left the apart¬ 
ment once during the night, at approximately 4:20 or 4:30 
a.m., and accompanied only by his wife; that no one drove 
his car except himself; and that no one had a right to be in 
his car. James denied having had anything to do with the 
attempted safe cracking. At this time the officers, Lubore 
and Friel, arrested James and took him to Police Head¬ 
quarters. (J.A. 22.) While at headquarters they removed 
his trousers and shoes, which items of clothing were subse¬ 
quently forwarded to the Federal Bureau of Investigation, 
along with samples of safe insulation and paint chips taken 
from the safe at the scene of the housebreaking (J.A. 22- 
23). 
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After argument thereon, the trial court denied the appel¬ 
lant’s motion to -suppress (J.A. 16). At trial James stood 
on his motion and offered no defense. 

The Evidence to Support the Verdict —Robert Turner, 
janitor of the premises 1246 Ninth Street, N. W., testified 
that the 2d and 3d floors of this building contain apart¬ 
ments, some of which are situated above the offices of the 
National Equipment & Supply Co., located on the first floor 
of 1244 Ninth Street, N. W. There is a yard in the rear of 
1246 Ninth Street which extends to the rear of the premises 
occupied by the Company. (J.A. 3.) The Company’s trucks 
are housed in this area at night. The only means of en¬ 
trance into the yard is through 1244 or 1246 Ninth Street, 
or over a high fence at the back of said yard. (There is a 
door in the fence which is kept locked except when actually 
in use (J.A. 5).). When Turner finished his work at 8:00 
p.m. on November 16,1952, he locked the back door leading 
from 1246 Ninth Street to the aforementioned back yard. 
The door was locked from the inside of the building. Be¬ 
tween 5:30 and 6:00 a.m. on November 17, Turner returned 
to the building and proceeded to the back yard for the pur¬ 
pose of checking the Company’s trucks there located. He 
noticed that the lock on the back door was not in place. 
(J.A. 4.) He went into the back yard and then observed 
that the door of the Company leading into the yard was 
standing open, and that its glass window had been broken. 
The lock on the fence door, however, was in place. Turner 
reported his observations to the Police Department. (J.A. 
5.) 

On November 17, 1952, James Miller, employed by the 
Safe Masters Company, was called to the offices of the Na¬ 
tional Equipment and Storage Company to inspect its safe, 
originally valued at $150.00. He found that the safe had 
been, as the result of the tampering to which it had been 
subjected on the night before, damaged beyond repair. J.A. 
6-7.) 

Police Officer Lubore repeated in substance the state¬ 
ments he had previously made at the hearing on the motion 
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to suppress evidence, which testimony is set forth at pp. 
2-3, supra. 

Agents of the Federal Bureau of Investigation, to whom 
the trousers and shoes of James had been delivered, scien¬ 
tifically examined, for purposes of comparison, the insula¬ 
tion material and paint chips removed therefrom, with simi¬ 
lar material taken from the Company’s damaged safe. Such 
examination revealed that the particles of insulation, a nat¬ 
ural cement used only in safes, found on the clothing of 
James identically matched in all physical characteristics 
the insulation material taken from the safe in question. 
(J.A. 8-9.) Moreover, a stenographic analysis of the paint 
chips taken from the safe and those found on the shoes and 
trousers of James disclosed an identity of elements, both 
as to number and as to concentration, i.e., the same amount 
of chrome, the same amount of lead, and the same amount 
of silicon. In each case the paint chips were constituted 
of the same colors and texture. In examining the layer 
structure of the paint chips taken from the safe, the Agent 
observed an unusual circumstance. He noticed that the top 
layer of the chips was composed of an enamel paint, while 
the layer immediately under the top layer was a lacquer- 
type paint. He testified that he was immediately struck by 
this observation for the reason that enamel is almost never 
applied to lacquer, as it was in this instance. In examin¬ 
ing the paint chips taken from the clothing of James, the 
Agent observed precisely the same situation, i.e., a coat of 
enamel resting upon a coat of lacquer. (J.A. 11-14.) 

The Agents testified that, in their expert opinion, the ma¬ 
terials taken from James’ trousers and shoes came either 
from the safe of the Company or from an identical safe 
(J.A. 9,14). 

At the close of the Government’s opening statement to 
the jury, and again at the close of the Government’s case, 
defense counsel moved for a judgment of acquittal. The 
trial court denied the motion in each instance.’ (J.A. 2, 
14-15.) 
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STATUTES AND RULE INVOLVED 

D. C. Code (1940) Sec. 22-1801 provides: 

Whoever shall, either in the night or in the daytime, 
break, and enter, or enter without breaking, any . . . 
store, . . . whether at the time occupied or not, . . . 
with intent to break and carry away any part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years. 

D. C. Code (1940) Sec. 22-403 provides: 

Whoever maliciously injures or destroys, or at¬ 
tempts ot injure or destroy, by fire or otherwise, any 
movable property not his own, of the value of $50 or 
more, shall be imprisoned for not less than one year 
and not more than ten years, and if the value of the 
property be less than $50 by a fine not exceeding $200 
or by imprisonment not exceeding one year, or both. 

Buie 41(e), Federal Buies of Criminal Procedure pro¬ 
vides: 

Motion for Return of Property and to Suppress Evi¬ 
dence .—A person aggrieved by an unlawful search and 
seizure may move in the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall re¬ 
ceive evidence on any issue of fact necessary to the 
decision of the motion. If the motion is granted the 
property shall be restored unless otherwise subject to 
lawful detention and it shall not be admissible in evi¬ 
dence at any hearing or trial. The motion to suppress 
evidence may also be made in the district where the 
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trial is to be bad. The motion shall be made before 
trial or hearing unless opportunity therefore did not 
exist or the defendant was not aware of the grounds 
for the motion, but the Court in its discretion may en¬ 
tertain the motion at the trial or hearing. 

SUMMARY OF ARGUMENT 

I 

The fundamental question here presented is whether the 
appellant James was properly arrested. He was arrested 
by police officers who, prior to arrest, were possessed with 
the following information: 

(1) They knew, as the result of reliable information and 
through personal experience, that James was a “safe 
thief 

(2) They knew that on the night of November 16, 1952, 
or the early morning of November 17, the premises at 1244 
Ninth Street, N. W., had been broken into and that someone 
had attempted to force open a safe located therein; 

(3) They had observed James’ automobile, apparently 
occupied by a lookout, parked at 1244 Ninth Street from 
1:15 a.m. on November 17 until his arrest; 

(4) They discovered that the premises 1244 Ninth Street 
had been entered sometime during the night by breaking 
the lock on the back door thereof; 

(5) They further discovered that the lock on the back 
door of the premises 1246 Ninth Street, N. W., had been 
broken from the inside; 

(6) They found James in occupation of an apartment at 
1246 Ninth Street, N. W., immediately above the pillaged 
premises. 

If the knowledge thus possessed by the police officers was 
sufficient to cause a reasonable officer to believe that a felony 
had been committed, and that James was the responsible 
party therefor, the arrest was proper. This is the test of 
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probable cause, as defined by the Supreme Court in the 
Brinegar case, and reiterated by this Court in the Mills, 
DeBruhl, and Washington cases. We submit that under 
the above recited circumstances the officers did act reason¬ 
ably, that the arrest was proper, and that the evidence 
seized incidental thereto was admissible. 

n 

The evidence presented at trial by the Government to sus¬ 
tain the appellant’s guilt of the offenses for which he was 
charged in the indictment, was clearly sufficient to warrant 
submission of the case to the jury. His motions for judg¬ 
ment of acquittal were, therefore, properly denied. 

ARGUMENT 

I 

The Arresiing Officers Had Probable Cause to Believe Thai 
the Appellant Had Committed a Felony. The Arrest, and 
the Search and Seizure Incident Thereto, Were, Therefore, 
Proper. It follows That the Trial Court Correctly Denied 
His Motion to Suppress the Evidence Seized. Likewise, 
Appellant's Objections to the Introduction of Such Evi¬ 
dence Were Properly Overruled. 

There can be no doubt that James was guilty of the of¬ 
fense of housebreaking as charged in the indictment. The 
insulation material and paint chips taken from his cloth¬ 
ing soon after his arrest, if admissible, makes manifestly 
clear that it was he who unsuccessfully attempted to break 
open the safe at 1246 Ninth Street, N. W. He has made no 
effort to present a defense on the merits, but rests his 
technical guilt or innocence upon the admissibility of the 
evidence seized as an incident to his arrest. The determi¬ 
nation of this question depends upon the validity of the 
arrest, the answer to which, in turn, depends upon whether 
or not the arresting officers had reasonable grounds to be¬ 
lieve that James had probably committed the housebreak¬ 
ing for which he was arrested. 

The Supreme Court has recently carefully considered the 
quantity and quality of evidence necessary to constitute 
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probable cause. There must be more than a mere suspicion 
of guilt to justify an arrest. But on the other hand the con¬ 
cept of probable cause by its very nature involves proba¬ 
bilities, and the standard of proof is not the same as that 
required at trial. The evidence known to the officer need 
not amount to proof of guilt, and need not even be of such 
a nature a« to be admissible against the defendant on actual 
trial. Thus, the Court said in Bvinegar v. United States, 
338 TJ.S. 160,173-176, 69 Sup. Ct. 1302,1309-1311, 93 L. Ed. 
1879, 1889-1891 (1949): 

[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. • * • There 
is a large difference between the two things to be 
proved, as well as between the tribunals which de¬ 
termine them, and therefore a like difference in the 
quanta and modes of proof required to establish them. 
• • • * • 

• • • Guilt in a criminal case must be proved beyond a 
reasonable doubt and by evidence confined to that 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal- 
ized into rules of evidence consistent with that stand¬ 
ard. These rules are historically grounded rights of 
our system, developed to safeguard men from dubious 
and unjust convictions, with resulting forfeitures of 
life, liberty and property. 

However, if those standards were to be made ap¬ 
plicable in determining probable cause for an arrest or 
for search and seizure, * * * few indeed would be the 
situations in which an officer, charged with protecting 
the public interest by enforcing the law, could take 
effective action toward that end. Those standards have 
seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical con- 
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siderations of everyday life on which reasonable <md 
prudent men, not legal technicians act. The standard 
of proof is accordingly correlative to what must be 
proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” Mc¬ 
Carthy v. De Armit, 99 Pa. St. 63, 69, quoted with ap¬ 
proval in the Carroll opinion. 267 U.S. at 161. And this 
“means less than evidence which would justify con¬ 
demnation” or conviction, as Marshall, C. J., said for 
the Court more than a century ago in Locke v. United 
States, 7 Cranch 339, 348. Since Marshall’s time, at 
any rate, it has come to mean more than bare sus¬ 
picion: Probable cause exists where “the facts and 
circumstances within their [the officers’] knowledge 
and of which they had reasonably trustworthy infor¬ 
mation [are] sufficient in themselves to warrant a man 
of reasonable caution in the belief that” an offense 
has been or is being committed. Carroll v. United 
States, 267 U.S. 132,162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in 
the community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The ride of probable cause is a practical, nontechnical 
conception affording the best compromise that has been 
found for accommodating these often opposing in¬ 
terests. Requiring more would unduly hamper law 
enforcement. To allow less would be to leave law- 
abiding citizens at the mercy of the officers’ whim or 
caprice. (Footnotes omitted and emphasis supplied.) 
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Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases 
“ by an act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances.” 
338 U.S. at 176, 69 Sup. Ct. at 1311, 93 L. Ed. at 1891. As 
the Court said in the analogous case of United States v. 
Rabinowitz, 339 U.S. 56, 60, 63, the validity of any arrest 
or search must be determined solely by its reasonableness 
in the light of the circumstances of that particular case. It 
is immaterial that the particular facts of the Brinegar case 
bear no resemblance to the facts of the present case. Fact 
situations vary to an almost infinite degree, and it is virtu¬ 
ally impossible to find two cases alike. 

This Court, as recently as April 24, 1952, has had occa¬ 
sion to consider the test by which the validity of an arrest 
without a warrant is to be determined. Circuit Judge Proc¬ 
tor, speaking for the Court in Mills v. United States, No. 
11,046, said: 

There is no question as to the governing principles 
of law. They have been clearly stated in United States 
v. Rabinowitz, 339 U.S. 56 (1950); Brinegar v. United 
States, 338 U.S. 160 (1949); and Carroll v. United 
States, 267 U.S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting officers’ knowledge 
and of which they had reasonably trustworthy informa¬ 
tion -sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that an offense has been or 
is being committed? Brinegar v. United States, swpra, 
at 175; Carroll v. United States, supra, at 162. And 
the validity of the arrest and search must be deter¬ 
mined by its reasonableness in the light of the circum¬ 
stances of the particular case. Brinegar at 176; Rabin¬ 
owitz at 63. (Page 2, Slip Opinion). 

See also Be Bruhl v. United States, No. 11,389 ajf’d July 
3, 1952, cert, denied October 28, 1952; Gorland v. United 
States, No. 11,275, aff’d June 19, 1952; Harvey and Mown 
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v. United States, Nos. 11,082-11,083, aff’d January 24,1952, 
cert, denied April 21, 1952; Wyche and Thorpe v. United 
States, Nos. 10,993-10,994, aff’d November 23, 1951, cert, 
denied March 3, 1952; Catomeris v. United States, No. 
11,367, aff’d January 6, 1953; and Washington v. United 
States, Nos. 11,330-11,334, aff’d January 15, 1953. 

The inquiry then, must always be whether a reasonable 
man would have made the arrest or -search under the ex¬ 
isting circumstances. Specifically, the question presently 
before this Court may be stated as follows: In the light of 
the knowledge possessed by the police officers, was their ar¬ 
rest of James the action of men of reasonable prudence and 
caution, or was it cun action based on whim or caprice? 

What was the knowledge possessed by the police officers 
at the time of James’ arrest? 

First, the officers were well-acquainted with James and 
his propensity for committing safe robberies. As members 
of the Safe Squad of the Metropolitan Police Force, this 
knowledge had been obtained through personal encounters 
with James and by means of reliable informants. More¬ 
over, the officers were familiar with James’ automobile, 
both by license number and by general description. They 
had received information from a reliable source that James 
and his automobile had been involved in a recent safe rob¬ 
bery. 

Second, at 1:15 o’clock on the morning of November 17, 
1952, the officers observed an automobile, containing an oc¬ 
cupant, presumably a lookout, parked in front of the busi¬ 
ness premises 1244 Ninth Street, N. W. The automobile 
was immediately recognized as belonging to James. The 
officers knew that James did not live in this section of the 
city. In view of this circumstance, and in view of their in¬ 
timate knowledge of James’ criminal history, the officers 
placed the car under surveillance. The front and rear of 
the business premises were checked and, insofar as could 
be ascertained, were found to be in order. At 3:15 a.m., 
the officers saw three men leave the premises 1246 Ninth 
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Street, N. W., enter James’ automobile and drive off. The 
officers followed. The car merely circled the block and re¬ 
turned to 1244 Ninth Street, where three men got out of 
the car and reentered the building at 1246 Ninth Street. 
Approximately an hour later, three men and a woman left 
this address and drove off in James’ automobile. The of¬ 
ficers followed the automobile for a short time and then re¬ 
turned to 1244 Ninth Street, where again they checked the 
premises, and again found nothing untoward. They then 
proceeded to the northeast section of Washington, an area 
known to be frequented by James, in the hope of finding 
the latter’s car and thus to continue the surveillance. The 
officers were unsuccessful in this effort, and, at approxi¬ 
mately 6:00 a.m., they returned to 1244 Ninth Street, in 
front of which address they once again observed the auto¬ 
mobile of James. 

Third, simultaneous with their return to 1244 Ninth 
Street, and with their renewed observation of James’ auto¬ 
mobile, the officers received a radio call that the premises 
located at the above address had been broken into. The of¬ 
ficers entered the building and discovered that the rear 
door leading into the yard beyond had been forced open, 
from the outside, and that an attempt had been made to 
break open the door of a safe belonging to the National 
Equipment & Supply Company. Further investigation re¬ 
vealed that the rear door of the adjacent building, 1246 
Ninth Street, leading into the same back yard, had also 
been forced open, but from the inside. It was clearly ap¬ 
parent that the individual responsible for the housebreak¬ 
ing had initiated his operation from within the latter build¬ 
ing. 

Fourth, as the result of inquiry and investigation, the 
appellant James was found to be occupying—temporarily, 
by his own admission—the apartment in the building at 
1246 Ninth Street which was situated immediately above 
the premises unlawfully entered a short time before. 
{Supra, p. 2-3.) 
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In view of the above circumstances, we submit that the 
police officers in arresting James when and as they did were 
not acting upon mere suspicion, whim or caprice. It can¬ 
not be doubted that the officers knew that a felony had been 
committed. And we think it cannot be seriously disputed 
that they had genuine reason to believe that James was 
probably the perpetrator of the felony. True, James might 
possibly have been blameless. But the question is whether 
the inference which the officers drew from the facts was a 
reasonable one. In light of their prior knowledge, in con¬ 
junction with their observations on November 17, 1952, the 
officers must have been bound to conclude that there was 
a high degree of probability that James had committed the 
felony for which he was arrested and subsequently con¬ 
victed. Of course, the officers might have been mistaken. 
But the mistake would have been that of reasonable men, 
for which Brinegar makes allowance. To grant a motion 
to suppress evidence under the circumstances here pre¬ 
sented would, we submit, “unduly hamper law enforce¬ 
ment.” 

The appellant’s contention that the arrest in this case 
was a mere pretext for a search which, it was hoped, would 
uncover sufficient evidence to sustain a conviction, United 
States v. Lefkoivitz, 285 U.S. 452 (1932); McKnight v. 
United States, 87 U.S. App. D.C. 151,183 F. 2d 977 (1950); 
and Accarino v. United States, 85 U.S. App. D.C. 395, 179 
F. 2d 456 (1948), is patently untenable. In the McKnight 
and Accarino cases, the police officers, although provided 
with every opportunity to do so, abstained from arresting 
the defendant on the street, but waited until he had entered 
his home. The officers then knocked on the door, waited 
briefly, broke into the house and proceeded to conduct a 
thorough search thereof. This Court denounced such tac¬ 
tics, holding, inter alia, that the arrest was used as an 
obvious means of accomplishing a more basic purpose, i.e., 
a search of the defendant’s premises. And in the LefJco- 
witz case, police officers, after making a valid arrest, em¬ 
barked upon a detailed and all-encompassing search of the 
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premises which far exceeded the scope of the warrant or 
purpose of the arrest. This activity was, of course, con¬ 
demned, it being perfectly obvious that the officers had used 
the arrest as a cloak for the general exploratory search 
which followed. 

It is to be emphasized that in this case, the officers neither 
broke into the premises in which they found the appellant, 
nor did they conduct a search thereof. Their sole function 
was merely that of arrest. Not a shred of evidence was 
sought or obtained in the premises. It was not until after 
James had been taken to police headquarters that the evi¬ 
dence which led to his conviction was obtained from his 
person. 

Nor is the suggestion that the officers should have ob¬ 
tained a warrant of arrest since they had ample time and 
opportunity to do so, under the peculiar circumstances of 
this case, well-taken. While, a-s has been heretofore pointed 
out, supra, we think the validity of an arrest without a war¬ 
rant depends, not upon the practicability of obtaining one, 
but upon whether or not the officers reasonably had prob¬ 
able cause to believe that a felony had been committed, 
Brinegar v. United States, supra, it is submitted that the 
instant case is a graphic illustration of the circumstances 
under which, as a practical matter, the necessity for dis¬ 
pensing with the formality of a warrant is made manifest. 

In the first place, there was no legitimate basis for the 
issuance of a warrant until the officers were informed, at 
6:00 a.m., that a housebreaking had occurred. In the sec¬ 
ond place, when the officers had acquired the requisite in¬ 
formation to justify the issuance of a warrant, it was abso¬ 
lutely necessary to effect the arrest without delay. James’ 
car was parked in front of the premises and available for 
immediate use, as it had been used on two prior occasions 
during the period of surveillance. Moreover, the officers 
knew that the building in which James was thought, for 
obvious reasons, to be located, was not his residence, and, 
for that reason, the likelihood of momentary departure was 
a very real probability. Finally, as the housebreaking had 
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been accomplished, there was every reason to expect the 
participants therein to leave the vicinity at the earliest 
practicable moment. It seems clear that under these cir¬ 
cumstances to insist upon the issuance of a warrant would 
serve only to defeat the ends of justice. 

n 

The Evidence Introduced by the Government Was Wholly 
Adequate to Warrant Submission of the Case to the Jury 
for Its Consideration of Appellant's Guilt. The Trial Court, 
Therefore, Properly Overruled His Motion for Judgment 
of Acquittal. 

The requirements as to quantity and character of proof, 
such as to warrant submission of a case to the jury, have 
been comprehensively set forth by this Court in Curley v. 
United States, SI U.S. App. D.C. 389, 160 F. 2d 229, cert, 
denied 331 U.S. S24, 67 Sup. Ct. 1316, 91 L. Ed. 1850 (1947). 
It was there said, at p. 392,160 F. 2d at 232: 

• # * [U]pon a motion for a directed verdict [judgment 
of acquittal], the judge must assume the truth of the 
Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn there¬ 
from. • • • 

• • • • • 

The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt be¬ 
yond a reasonable doubt. If he concludes that upon the 
evidence there must be such doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or no 
reasonable doubt, is fairly possible, he must let the 
jury decide the matter. 
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It is respectfully submitted that the evidence at the trial 
was not merely consistent with guilt, but it foreclosed the 
hypothesis of innocence. 

(1) There can be no question that the premises at 1244 
Ninth Street, N. W., were unlawfully broken into, and that 
an attempt was made to force open the safe located therein. 

(2) It is clear that the above premises were entered 
through the door at the rear of the building. That the rear 
door of the adjacent building, 1246 Ninth Street, had been 
forced open from within is undisputed. The inference that 
the housebreaker commenced his felonious activity from the 
latter building cannot be avoided, particularly in view of 
the fact that both doors had been securely locked as late as 
8:00 p.m. on the previous evening. 

(3) The discovery of James in the immediate vicinity of 
the crime, i.e., 1246 Ninth Street, when viewed in the light 
of the fact that he was in a neighborhood not ordinarily 
frequented by him, and during the critical period of time, 
clearly associated him with said crime. 

(4) Whatever doubt may have existed with respect to 
James’ culpability was demonstrably resolved by the testi¬ 
mony of agents of the Federal Bureau of Investigation, 
which testimony established conclusively that the paint 
chips and insulation particle® removed from the clothing 
of James were identical to the same materials contained in 
the safe which had been the subject-matter of the house¬ 
breaking here under consideration. 

We submit that the evidence presented at the trial and 
the facts and inferences reasonably to be drawn therefrom, 
point convincingly to the guilt of the appellant James. Suf¬ 
fice it to say that there was certainly present that ‘ ‘sub¬ 
stantial evidence” which is the maximum necessary to sus¬ 
tain a conviction on appeal. Glasser v. United States, 315 
U.S. 60, 62 Sup. Ct. 457, 86 L. Ed. 680 (1942); Curley v. 
United States, swpra. 
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CONCLUSION 

It is respectfully submitted that the judgment of the trial 
court is correct and that the conviction should be affirmed. 
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